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PER CURI AM

Roman Whodson pled guilty, pursuant to a witten plea
agreenent, to one count of conspiracy to commt identity fraud, in
violation of 18 U.S.C. § 1028(a)(3) (2000), and was sentenced to 33
nmont hs i npri sonnent. He appeals, claimng first, that the district
court erred in finding that the Governnment did not breach the plea
agreenent by failing to nove for a downward departure pursuant to

United States Sentencing Guidelines Manual 8§ 5K1.1 (2003). This

court reviews for clear error the district court’s decision not to

conpel the Government to file a 8§ 5K1.1 notion. See United States

v. Conner, 930 F.2d 1073, 1076 (4th Cr. 1991). Wodson's plea
agreenent clearly stated that the decision whether to nove for a
departure based on substantial assistance lay within the sole
di scretion of the Governnent. Therefore, the Government had no
obligation to nmake such a notion, even in the face of substanti al

assistance. See United States v. Snow, 234 F.3d 187, 190 (4th G r

2000). Wbodson does not suggest, and there i s no evidence to show,
that the Government refused to nmake a notion based on an

unconstitutional notive. See Wade v. United States, 504 U S. 181,

185-86 (1992). Finally, the Government presented evidence that
Whodson violated the terns of the plea agreenent by commtting

other state and federal crines. See United States v. David, 58

F.3d 113 (4th Cr. 1995) (holding that defendant’s failure to

appear at sentencing, despite rendering substantial assistance,



relieved governnent of duty to nove for a downward departure).
Accordingly, the district court did not clearly err in refusing to
conpel the Governnent to file a 8§ 5K1.1 notion.

Whodson al so chal | enges the enhancenent he received for

use of a special skill, USSG 8§ 3Bl1.3, under United States V.

Booker, 125 S. C. 738 (2005). |In Booker, the Suprene Court held
that the federal mandatory gui delines schene, which provided for
sent ence enhancenents based on facts found by the court, violated
the Sixth Anmendnent. 125 S. C. at 746-48, 755-56 (Stevens, J.,
opinion of the Court). The Court renedied the constitutional
viol ation by severing and excising the statutory provisions that
mandat e sent enci ng and appel | ate revi ew under the guidelines, thus
meki ng t he gui delines advisory. 1d. at 756-57 (Breyer, J., opinion
of the Court).

Here, al though Wodson received a two-1evel enhancenent
based on judicial factfinding, there is no Sixth Amrendnment
vi ol ati on because the 33-nonth sentence i nposed does not exceed t he
maxi mum of the unenhanced range (27 to 33 nonths inprisonnent).

See United States v. Evans, 416 F.3d 298, 300-01 (4th G r. 2005)

(holding that if sentence does not exceed maxi mum aut horized by
facts admtted by defendant or found by jury, there is no Sixth
Amendnent vi ol ation).

Accordingly, we affirm Wodson’s sentence. W dispense

with oral argunent because the facts and |egal contentions are
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adequately presented in the materi als before the court and ar gunent
woul d not aid the decisional process.
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